IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERARD WOGVAN, :
Plaintiff, : ClVIL ACTI ON

NO. 98- CVv- 2539
TEAMSTERS HEALTH AND WELFARE
FUND OF PHI LADELPH A AND
VI CI NI TY,
Def endant .

McdE ynn, J. August , 1998
MEMORANDUM OF DECI SI ON

This action arises froma conplaint that Plaintiff Gerard
Wgman (“M. Wgman”) originally filed in Philadel phia Minici pal
Court, claimng breach of contract by Defendant Teansters Health
and Wl fare Fund of Phil adel phia and Vicinity (“Defendant”) for
wongfully w thhol di ng nedi cal benefits. Defendant renoved the
action to this court on May 15, 1998, contending that M.

Wgman' s cl ai marises under section 502(a)(1)(B) of the Enpl oyee
Retirement Inconme Security Act ("ERISA"), 29 U S.C 8§
1132(a)(1)(B).' Presently before the court is Defendant’s Mtion

to Dismss or, in the alternative, Mtion for Sunmary Judgnent.

! Section 502(a)(1)(B) states that a participant or

beneficiary in a plan may bring a civil action "to recover
benefits due to himunder the ternms of the plan, to enforce his
rights under the terns of the plan, or to clarify his rights to
future benefits under the terns of the plan.” 29 U S.C. 8§
1132(a)(1)(B). M. Wagman does not contest renoval of this
action.



For the reasons set forth bel ow, Defendant’s Mtion for Summary
Judgnent wi Il be granted.
. BACKGROUND

The factual allegations in this case are essentially
undi sputed. M. Whgnman was a participant in the Defendant
benefit plan which provides nedical benefits to its participants
and beneficiaries. After injuring his wist at work in 1992, M.
Wbgman applied for nedical benefits from Defendant. | n Novenber
of 1997, Defendant advised M. Wgnman's physician, Dr. Jonathon
Levyn, that M. Wgman's claimfor benefits had been denied and
that M. Wgnan had been inforned of the reasons for this denial.
Pl's Mem of Law, at Exh. A On January 14, 1998, M. Wgnan
requested review of this denial.

On February 10, 1998, WIlliamJ. Ei nhorn (“M. Ei nhorn”),
adm ni strator of Defendant, placed M. Wgnman's matter in
abeyance until certain nedical notes regarding M. Wgnman's
treatnment were forwarded to him Df's Reply Brief in Response to
Pl's Qop’'n to Df's Mdt., at Exh. 4. Counsel for M. Wgnan
forwarded these docunents on February 11, 1998. Pl’'s Mem of
Law, at Exh. B. On March 25, 1998, counsel for M. Wgnman
requested the status of M. Wgman’s claim alleging that he
woul d assune it had been denied if Defendant had not responded
within fourteen days. [d. at Exh. D. On April 17, 1998, M.
Wgman filed suit in state court. On May 15, 1998, Defendant
renoved the action to this court. On June 25, 1998, Defendant’s

Clainms Review Conmttee denied M. Wgman's claimfor
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rei mbur senent .
1. DI SCUSSI ON

A. Standard of Review

A notion to dismss relying on matters outside the pleadings
may be treated as a notion for summary judgnent under Rul e 56,
provided all parties have had an opportunity to present al
pertinent material. Fed. R Cv. P. 12(b). Wth respect to this
action, however, the court does not need to consider whether it
is permssible to go beyond the pleadings to reach the substance
of Defendant's Rule 12(b)(6) notion, since Defendant has, in the
al ternative, requested summary judgnent.

The court may grant a notion for sunmary judgnent “if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw "
Fed. R Cv. P. 56(c). The novant bears the initial burden of
denonstrating the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). The

non-novi ng party nust then denonstrate the existence of a genui ne

issue of material fact for trial. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986).

In the present case, Defendant seeks either dismssal of the
conpl ai nt or summary judgnent. Defendant refers to matters
beyond t he pl eadi ngs, including the benefit plan and

correspondence transmtted between the parties. M. Wgman's
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response to Defendant's notion addressed these matters.
Therefore, M. Wgman has had appropriate notice and opportunity
to respond to a notion for summary judgnment. Thus, the court
wi || proceed under Rule 56(c) and will consider the entire record
in ruling on Defendant's notion.
B. Exhaustion of Adm nistrative Renedies

M. Wbgman cl ains he was entitled to file suit because the
| etters denying paynent for Dr. Levyn's treatnent of M. Wgnman
did not specify why the claimhad been denied. Under the plan,
Defendant is required to provide a witten explanation why a
claimis denied.? Defendant, however, contends that it was not
required to issue a formal denial as a prerequisite to M. Wgnan
exhausting the internal plan procedures before seeking judicial
intervention. Instead, M. Wgnman was obligated to exhaust the
pl an’s adm ni strative procedure even if Defendant did not follow
t he procedure.

Mai nt enance of an ERI SA clai mrequires exhaustion of

adm ni strative renedies by the claimnt. Berger v. Edgewater

Steel Co., 911 F.2d 911, 916 (3d Cir. 1990), cert. denied, 499

U S. 920 (1991); Weldon v. Kraft, Inc., 896 F.2d 793 (3d Gir.

1990); Wolf v. National Shopnmen Pension Fund, 728 F.2d 182, 185

(3d Cir. 1984). A claimant is excused from exhaustion if: (1)

threatened with irreparable harm (2) denied neani ngful access to

2 Defendant plan states: “[i]f your claimfor a benefit

under this Plan is denied in whole or in part you nust receive a
written explanation of the reason for the denial.” Df’s Reply
Brief in Response to PI's Opp’'n to Df’s Mdt., at Exh. 2.

4



the plan’s adm nistrative procedures; or (3) exhaustion would be

futile. See, e.q., Berger, 911 F.2d at 916 (finding exhaustion

not required when futile); Kinble v. International Bhd. of
Teansters, 826 F. Supp. 945, 947 (E.D. Pa. 1993)(futility
exception triggered when plaintiffs “showthat it is certain that

their claimw |l be denied on appeal, not nerely that they doubt

an appeal will change the decision"); Tontzyscyn v. Teansters,

Local 115 Health and Welfare Fund, 590 F. Supp. 211, 216 (E. D

Pa. 1984) (sane); Lucas v. Warner & Swasey Co., 475 F. Supp. 1071,

1074 (E.D. Pa. 1979) (excusing claimant from exhaustion if
threatened with irreparable harm or deni ed neani ngful access to
pl an's adm ni strative procedures).

Under the Defendant plan, a claimant may appeal an adverse
determ nation to the plan adm nistrator within ninety days of
receiving notice of denial of benefits. See Df's Reply Brief in
Response to PI's Qop’'n to Df's Mot., at Exh. 2. It is undisputed
that M. Wgnman properly requested review of his claimon January
14, 1998. Upon this request, Defendant’s Review Conmttee was to
“iIssue a decision not |ater that sixty (60) days (after al
necessary information is received by the commttee) reaffirmng,
nodi fying or setting aside the forner action.” [d. On February
10, 1998, M. Whgman's clai mwas placed in abeyance until
Def endant received M. Wgnman's nedi cal records. According to
counsel for M. Wgnman, the requested information was forwarded
on February 11, 1998. Therefore, upon receipt of this

i nformation, Defendant had sixty (60) days to issue its decision
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However, even if Defendant did not issue a decision within this
time period, M. Wgnman was required to proceed with the
adm ni strative process rather than file suit.

Significantly, the exhaustion requirenent is “strictly
enforced” unless proceeding wwth the adm nistrative renedies

triggers one of its exceptions. See Berger, 911 F.2d at 916.

M. Wognman al |l eges that appealing this denial would be futile
because Defendant is denying that M. Wognman is covered under the
plan. Pl’s Answer to Reply Brief, at unnunbered 2. This
argunent is without nerit.

On June 25, 1998, M. Einhorn informed M. Whgman that his
benefits claimwas deni ed because: (1) M. Wgnman did not anmass
sufficient work tinme to be eligible to receive the benefits; (2)
the treatnent M. Wognman received was for a work-related injury
excluded from coverage pursuant to Exclusion 1 of the plan; and
(3) the Uilization Review Commttee determned that M. Wgman's
treatnment was not nedically necessary or required pursuant to
Exclusion 2 of the plan. Df’'s Reply Brief in Response to Pl’'s
Qop'n to Di's Mot., at Exh. 3. In addition, the letter inforned
M. Wogman that “further appeal to the Hearing Panel of the
Fund’s Board of Trustees nust be submtted to the Fund in
witing, wwthin sixty (60) of the date of this letter, giving the

reasons for the appeal . . . . ” 1d. |In Tonczyscyn, the court

held that the enployer's denial letter did not sufficiently
suggest that the trustees would deny further appeal. 590 F.

Supp. at 216. Likewise, M. Einhorn's letter does not establish
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clearly and positively that an appeal woul d have been usel ess.

See Kinble, 826 F. Supp. at 947 (plaintiffs “nmust show that it is

certain that their claimw |l be denied on appeal, not nerely
that they doubt an appeal wi Il change the decision”); Brown v.

Continental Baking Co., 891 F. Supp. 238, 241 (E.D. Pa. 1995)

(“I'n order to nerit waiver of the exhaustion requirenent a

cl ai mant nust provide not nmerely bare allegations of futility,
but a clear and positive showing of futility.") (citation and
internal quotation marks omtted). Consequently, M. Wgnman was
required to exhaust his adm nistrative renmedi es before filing
this suit. Because he failed to do so, his claimw | be

di sm ssed.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

GERARD WOGVAN, : ClVIL ACTI ON
Plaintiff, :

NO. 98- CVv- 2539
TEAVMSTERS HEALTH AND WELFARE
FUND OF PHI LADELPH A AND
VI CI NITY,
Def endant .

ORDER

AND NOW this day of AUGUST, 1998, upon
consi deration of the Defendant’s Mdtion to Dismiss or, in the
alternative, Mtion for Summary Judgnent, and the Plaintiff’s
response thereto, it is hereby
ORDERED
t hat Defendant’s Modtion for Sunmary Judgenent is
GRANTED and Plaintiff’s claimis dismssed for failing to exhaust

his adm ni strative renedi es.

BY THE COURT:



JOSEPH L. MGELYNN, JR

J.



